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DECISION AND ORDER GRANTING BENEFITS

This proceeding arises from a claim for benefits under the Longshore and Harbor Workers
Compensation Act, as amended (“LHWCA” or the“Act”), 33 U.S.C. § 901, et seq., and the
implementing regulations found at 20 CFR Part 702. Section 3 of the Act provides that compensation
shd| be payable to an employee for adisability or death that resulted from an injury occurring upon the
navigable waters of the United States, including any adjoining wharf, pier, dry dock, termind, building
way, marine railway, or other adjoining area customarily used by an employee in loading, unloading,
repairing, dismantling, or building of avessd. See 33 U.S.C. § 903. The general purpose of the Act is
to ad longshoremen by minimizing the need for litigation to secure compensation for thar injuries. See
Reed v. S. S Yaka, 373 U.S. 410, 415 (1963); Rodriguez v. Compass Shipping Co. Ltd., 451 U.S.



596, 616-17 (1981). Moreover, the Act is designed to ensure that covered workers are fairly and
promptly compensated for clams arisng out of their employment. See Marsala v. Triple A South, 14
BRBS 39, 43 (1981) (fundamenta intent of the Act isto compensate employees for |oss of
wage-earning capacity attributable to employment-reated injury).

Sam L. Duncan ("Claimant"), filed aclam againg Newport News Shipbuilding and Dry Dock
Company ("Employer") seeking permanent total disability, or in the aternative, temporary totd disability
from September 10, 1999 to March 23, 2000, as aresult of aright knee injury incurred in January
1993.! The Employer controverted stating that the Claimant had a wage earning capacity and argues
that the claimant did not diligently search for dternate suitable employment. A hearing regarding this
meatter was held in Newport News, Virginia, on April 3, 2001. All parties were given afull opportunity
to present evidence and argument pursuant to the Act and its accompanying regulations and the Rules
of Practice and Procedure before the Office of Adminigtrative Law Judges, 29 CFR Part 18. At the
hearing, Claimant submitted exhibits (“CX") 1-3, and the Employer submitted exhibits (*EX”) 1-4. All
of these exhibits were accepted into the record at the hearing.

Upon conclusion of the hearing, the record remained open for the submission of written closing
arguments, which were received by the court from both parties. Thisdecison is being rendered after
giving full congideration to the entire record.

STATEMENT OF THE CASE

Claimant was employed with the Employer for gpproximately 19 years and worked as a paint
ingpector. Sheis seeking temporary total disability from the Employer for an injury that occurred in
January 1993. In January 1993, the Clamant twisted her knee while climbing into aship. Her treating
orthopedic surgeon, Dr. Traynham, gave her a 30 percent permanent impairment of theright leg. Dr.
Traynham assgned the Claimant permanent work restrictions, which included no squatting, climbing, or
knedling, and a40-pound lifting restriction. Theresfter the Employer assigned the Claimant to work
within her redrictions.

In April 1999 through September 1, 1999, Claimant participated in awork strike. Upon
returning to work with the Employer on September 1, 1999, Claimant was assigned to light duty within
her work redtrictions. Claimant worked for the Employer approximately eight days and was laid off at
the Employer’ srequest. The Claimant was unemployed from the time of her layoff into March 2000.
On March 23, 2000, she secured a position as a bartender for Gloucester Moose Lodge.  Claimant is
seeking tota disability compensation for the time period between September 10, 1999 and March 23,
2000, when she found dternate employment. The Employer argues that there was suitable dternative
employment for the Claimant during the time period between September 10, 1999 and March 23,
2000, and that the Claimant was not diligent in finding such employment. Claimant responds thet the

The daim for permanent total disability was dropped after the Claimant obtained dternate
employment. See the Clamant’ s post-hearing brief.
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Employer failed to prove that suitable dternative employment existed during the entire time period of
her lay off, and that she made areasonable and diligent search for suitable dternate employment.

ISSUES

The parties agreed that the Claimant cannot return to work as a paint inspector. Theissues
remaning are

1. Whether the Employer satisfied its burden of proof thet there was suitable aternate employment
within the Clamant’s work restrictions and reasonably available to the Claimant during the time period
that the she was unemployed from September 10, 1999, to March 23, 2000?

2. If the Employer has demondtrated that there was suitable dternate employment reasonably available
to the Claimant, did the Claimant make a diligent search for such employment to entitle her to tota
disability benefits?

Transcript (“Tr.”) a 6; post-hearing briefs.
APPLICABLE STANDARDS

Claims brought under the Act are subject to a burden-shifting proof scheme. The Claimant
bearsthe initid burden of establishing a primafacie case of disability. An employee may establish a
primafacie case of disability by demondrating that sheis unable to return to her usud employment due
to awork related injury. If thisis established, then the burden shifts to the Employer to show the
availability of suitable aternate employment within the geographic area where the dlamant resdes. The
employer can make such a showing by itsdf providing suitable dternative employment to the employee,
as occurred in this case until the layoff; or by demondrating that suitable aternative employment is
avalablein the rdevant labor market. The clamant may then counter this showing by demondrating a
diligent but unsuccessful search for such employment. Norfolk Shipbuilding & Drydock Corp. v.
Hord, 193 F.3d 797, 800-801 (4™ Cir. 1999). After review of the record before me, | find that the
Claimant has established a primafacie case of totd disability. | dso find that the Employer has
established that suitable dternate employment was available to the Clamant during the time of her
layoff. However, the Claimant has demondirated that she made a diligent effort to find suitable dternate
employment, and her efforts were unsuccessful until March 23, 2000 when she found such
employment. | will briefly summarize the evidence before me and discuss each party’s burden

repectively.



FINDINGS OF FACT AND CONCLUSIONS OF LAW

Summary of the Evidence

Stipuletions

10.

The parties were able to reach the following Stipulations:

The parties are subject to the jurisdiction of the Longshore and Harbor Workers
Compensation Act, 33 U.S.C. 88 901 et seq.

An employer-employee relationship existed.

On January 29, 1993, the claimant sustained an injury to her right knee arisng out of and in the
course of her employment.

A timely natice of the injury was given by the employee to the employer.
A timely clam for compensation was filed by the employee.

The employer filed atimey First Report of Injury with the Department of Labor and atimely
notice of controversion.

The average weekly wage was $622.59 yidding atemporary total compensation rate of
$415.06.

The clamant has been paid for a 30 percent permanent partid disability rating of the leg on
September 30, 1993.

The clamant had permanent work restrictions and she was laid off by the employer on
September 9, 1999.

The claimant found suitable dternate employment on March 23, 2000.

Tr. at 5.

These stipulations have been admitted into evidence and are therefore binding upon the

Clamant and Employer. See 20 C.F.R. § 18.51; Duncan v. Washington Metropolitan Area Transit
Auth., 24 BRBS 133, 135 n.2 (1990); Warren v. National Seel & Shipbuilding Co., 21 BRBS
149, 151-52 (1988). Although coverage under the Act cannot be conferred by stipulation, Littrell v.
Oregon Shipbuilding Co., 17 BRBS 84, 88 (1985), | find that such coverage is presented here. |
have carefully reviewed the foregoing stipulations and find that they are reasonablein light of the
evidence in therecord. As such, the same are hereby accepted as findings of fact and conclusions of
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law.

The Clamant’s Evidence

On direct examination, Clamant testified that she worked for the Employer between the years
of 1980 to September 9, 1999, a which time the Employer laid her off. Claimant was a paint ingpector
and in January 1993 injured her right knee. Asaresult of her injury, Claimant underwent surgery of her
right knee, was given a 30 percent permanent partia disability rating, and was assgned permanent
work restrictions by Dr. Traynham. See EX 3 and 4. Notwithstanding her injury, Claimant testified
that she remained in the same pogition with the Employer up until the time she participated in aworker’s
grikein April 1999.

Claimant participated in astrike from April 5, 1999 through September 1, 1999. Upon
returning to work on September 1, 1999, the Employer assigned Claimant to work within her
redrictions. Thereefter, the Claimant worked for the Employer for eight days and was laid off a the
Employer’ srequest. With the exception of temporary employment during the summer of 2000,
Claimant was unemployed from the time of her lay off up until March 23, 2000.

Between September 9, 1999 and March 23, 2000, Claimant testified that she attempted to find
suitable dternate employment within her work restrictions. Her attempts included resources such as
newspaper advertisements, contacting different employers by making “cold cdls’ and “wak-ins” and
utilizing different organizations such as the United Way, Goodwill, the Virginia Rehabilitation
Department, the Virginia Employment Commission, and ConcentraManaged Care. By letter dated
October 25, 1999, Claimant was notified by ConcentraManaged Care that it offered a Job Club
program. Claimant attended most of the classes and contacted several of the job leads that were
provided to her by Concentraand the Department of Rehabilitative Services. The few leads that
Claimant did not contact was due to her lack of trangportation. Additiondly, Claimant testified that she
did not receive any leads or contacts from the Virginia Employment Commisson. The Clamant
submitted lists of employers that she had applied to sSince September 9, 1999, CX 1and 2, and a
vocaiond evauation completed by the Virginia Department of Rehabilitative Services, CX 3. After an
initid interview on November 30, 1999, the vocationd eva uation took place in January 2000. In her
report, the Evaluator observed that the Claimant “worked diligently throughout the evduation” and
“held ahigh leve of interest throughout the entire process.”

Claimant testified that her car was in need of repair and resulted in her inability to attend some
of the Job Club classes, aswdll as her inability to follow up onjob leads. She notified Concentra of the
difficulties she was having with transportation, however, was not offered dternative transportation to
the potentia employers. Consequently, Claimant was only able to travel some distances. She was
unable to follow up on job leads that were in the Norfolk/Virginia Beach/Chesapeake area. Claimant
further testified that she was not able to continue with the Job Club program because it became a great
financid strain on her. She was not receiving any worker’ s compensation benefits and could not afford
the gas to attend the classes or to follow up on the jobsleads. Moreover, she stated that Concentra
would only reimburse her for mileage, but could not give her any money in advance. Findly, through
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the Virginia Department of Rehakiilitative Services, Clamant was able to make the repairs to her vehicle
in January 2000, which totaled $2,500.

Claimant secured a job as a bartender at the Gloucester Moose Lodge on March 23, 2000.
She stated that she found that position through a newspaper advertisement and was ableto get a
referra to the board through a friend who was a member of the Lodge. Claimant earns $5 per hour
plustips. Her duties include cleaning the bar and stocking 6-packs of beer in acooler. On average,
sheworks 32 hours per week. Clamant stated that she is making less working at the Lodge than she
meade while working for the Employer.

On cross examination, Claimant tetified that she worked for other employers prior to her
employment with the Gloucester Moose Lodge. During the strike in the summer of 1999%, she worked
as awaitress, part-time, for Joe and Mima's Restaurant. Claimant earned $2.14 per hour, plustips.
She quit her job at the restaurant because she was subjected to sexualy oriented behavior by the cook.
Although Claimant testified that she could have returned to Joe and Mima s Restaurant, and later
gpplied for two waitress positions, a TGIF and Obdlisk, she dso said that waitressng is heavy, quick
work and her leg would not stand it. Claimant stated that she did not attempt to locate jobs as a
cashier because she was unable to perform that type of work, which usudly required alot of squatting,
knedling, stocking, and standing in one place. Additionaly, Claimant testified that, for the most part,
her job search conssted of jobs that paid over the minimum wage.

Claimant aso testified on cross-examination that she was informed about her lay-off with the
Employer within the first couple of days of her return from the strike. Notwithstanding this knowledge,
Clamant did not start her job search until September 20, approximately 3 weeks after being informed
of the lay-off.

The Employer’ s Evidence

The Employer introduced exhibits pertaining to a labor market survey conducted by Ms.
Denise Barnhart, EX 1, the Claimant’s participation in the Job Club, EX 2, some trestment records,
EX 3, and awork redtrictions evauation by Dr. Traynham dated September 30, 1993, EX 4.

On direct examination, Ms. Barnhart testified that sheis currently a V ocationd Case Manager
with GENEX Services. During the hearing, Ms. Barnhart was offered as an expert witnessin the field
of vocationd rehabilitation. She has a Bachelor’'s degree in sociology, 13 years of experiencein the
field of vocationd rehabilitation, been a certified as arehabilitation provider for the State of Virginiafor
4 years, has 4 years of experience as ajob placement speciaist with the Department of Labor, and has
been a certified rehabilitation provider with the Department of Labor for 3 months. During September

?In his question, counsd for the Employer referred to the “the period of the strike.. . . the
summer of 2000.” Tr. a 22. Therecord is clear, however, that the strike occurred during the summer
of 1999.
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9, 1999 through March 23, 2000, she was employed by Concentra Managed Care as a V ocational
Case Manager/Job Club Manager. In her capacity asaVocational Case Manager for Concentra, Ms.
Barnhart conducted one-on-one vocationa case management evauations and coordinated the Job
Club daily sessons.

Ms. Barnhart stated that the Job Club is a 4-week or a 20-day program. She testified that
participants in the Job Club learn employment seeking skills during the first 2 weeks of the program.
They learn how to look for employment, write resumes and participate in mock interviews. In
developing aresume, the Job Club assg the participants in identifying skills thet are transferrable to fit
new positions within their physicd redtrictions. The individuds are dso taught to locate potentid
employers through networking and cold caling. Ms. Barnhart stated that in her opinion these are the
best method in searching for ajob because the competition for a particular position is reduced. She
does not consider newspaper advertisements to be a good source because there is a greater number of
gpplicants applying for a specific position. Additiondly, individuas in the Job Club program participate
in the Career Ability Placement Survey (CAPS) and take a Wide Range Achievement Test (WRAT),
which test the individud’ s reading, writing, spelling, and mathematical ability. During the last two weeks
of the program, participants are given job leads and are required to follow-up on those leads.

Ms. Barnhart testified that the Claimant participated in the Job Club program and obtained a
high score on the WRAT test. She Stated that the Claimant’ s reading ability was at a post-high school
level and her spelling and mathematica ability was a a high school gradelevel. The Clamant dso
received a high score on the CAPS survey. Ms. Barnhart stated that out of the 14 categories of
employment, the Claimant would be able to perform 11 or 12 of the categories of employment without
additiond training.

In December 1999 through January 2000, Ms. Barnhart conducted a labor market survey for
the Clamant. Notwithstanding the period that the survey was conducted, Ms. Barnhart testified that
she congders the survey vdid for the time period of this clam (September 10, 1999 through March 23,
2000). She dtated that the first step in conducting the labor market the survey, is to determine what the
Clamant's physica redtrictions were and the areas of employment that the claimant could successfully
perform. Once that was established, she made cold cdls to different employers and inquired whether
they are currently hiring, whether they recently hired someone, and whether they anticipated any job
openings. Inthiscase, Ms. Barnhart sated that the Claimant’s physical restrictions were no squatting,
climbing, knedling, and a40-pound lifting maximum. She testified that the jobs that were in the
Claimant’ s redtrictions were digpatching positions, receptionist, various driving positions, and cashiering
positions. Ms. Barnhart identified 29 positions in her labor market survey, dl of which werein the
Claimant’ swork regtrictionsand had positions available or recently hired someone. See EX 1. In her
opinion, the mogt reedily available job classfication in the Commonwedth of Virginiawas cashiering.
She tedtified that the Claimant had a wage-earning capacity of gpproximately $206 to $358 a week
between September 9, 1999 and March 23, 2000.

On cross examination, Ms. Barnhart tetified that she was a sdaried employee of Concentra,
the employer referred the Claimant to Concentra s Job Club program, and that the employer requested

-7-



alabor market survey for the Claimant. In her testimony, Ms. Barnhart stated that the Claimant was
not made aware of some of the potentid employersthat were listed in the labor market survey. The
Claimant was not notified of these positions because they were discovered when the survey was being
conducted. These jobs were included in the survey to establish that there were positions avallablein a
particular employment category for a specified period of time. Ms. Barnhart dso stated that the
Claimant was not provided with a copy of the labor market survey. However, the Clamant was made
aware of those employers that were listed in both the survey and the Job Club records.
Notwithstanding thisfact, she testified that the her supervisor noted in the Claimant’ s record that the
Claimant reported adelay in her ability to follow up some of the leads.

Clamant’ sfile at the Job Club was closed on December 20, 1999 and the Claimant was re-
referred by the Employer in January 2000. During the period that the Claimant’ s file was closed, the
Claimant was not provided with any job leads. Additiondly, the Claimant’ s file was closed again on
January 18, 2000 because she failed to attend any sessions after January 10, and the Claimant was not
provided with any leads after that date.

Discusson

In this dam, the Clamant twisted her right knee while climbing aladder into aship at her place
of employment on January 29, 1993. The parties have stipulated that the injury to her right knee arose
out of and in the course of her employment. The Claimant was examined by Dr. Traynham, who gave
her a 30 percent permanent impairment of theright leg. Dr. Traynham also assgned the Claimant
permanent work restrictions that included no squatting, climbing, or knedling, and a40-pound lifting
redriction. EX 3and 4. Given these redtrictions, the Claimant could not perform her duties as a paint
ingpector. Claimant was reassigned to work within her restrictions, and was later laid off by the
Employer. Based on these uncontested facts, | find that the Claimant has satisfied her burden of
showing aprimafacie case of disability within the meaning of the Act. Accordingly, the issues before
me now are (1) whether suitable dternate employment existed during the time period that the Claimant
was unemployed, and if s, (2) whether the Claimant made a diligent search for such employment. To
satidfy its burden, the employer must show the existence of redlistic job opportunities which the claimant
is capable of performing, considering her age, background, employment history and experience, and
intellectual and physica cgpabilities See v. Washington Metropolitan Area Transit Authority, 36
F.3d 375, 380 (4™ Cir. 1994). However, the claimant can rebut the employer’ s showing of the
availability of suitable dternate employment, and retain digibility for totd disability benefits, if she shows
she diligently pursued aternate employment opportunities but was unable to secure a postion.

Newport News Shipbuilding & Dry Dock Co. v. Tann, 841 F.2d 540, 542 (4th Cir. 1988); Roger’s
Terminal & Shipping Corp. v. Director, OWCP, 784 F.2d 687 (5th Cir.), cert. denied, 479 U.S.
826 (1986). The clamant’sdiligence isrelevant only after the employer satisfiesits burden of
edablishing the availability of suitable dternate employment. Roger’s Terminal, 784 F.2d at 691.

Suitable Alternate Employment

In this claim, the Employer offered alabor market survey conducted by Ms. Barnhart, aformer

-8-



Vocational Case Manager for Concentra Managed Care, to establish the existence of suitable
dternative employment that was reasonably available to the Claimant during the time period of her
layoff. The survey was conducted between December 1999 and January 2000. Ms. Barnhart,
however, testified that the survey is vdid for the time period of September 9, 1999 through March 23,
2000. SeeTr. a 35. In compiling the survey, Ms. Barnhart first determined areas of employment that
was suitable for the Clamant. She consdered the Claimant’ swork restrictions, education leve, prior
work experience, and performance on various exams. See Tr. a 36. The survey identified 29
positions that were within the Clamant’ s work restrictions. These employment areas included
dispatching pogitions, receptionists, various driving positions, and cashiering pogtion. Moreover, once
the employment areas were determined, Ms. Barnhart made “cold cdls’ to various employers and
inquired into their current availability, whether they made recent hires, and whether they anticipate future
job openings. Claimant argues that the labor market survey does not satisfy the Employer’s burden
because the jobs listed in the survey were not recent and Ms. Barnhart did not verify that the various
employers had positions available during the entire period of the Clamant’s unemployment. Moreover,
Claimant contends that the labor market survey isinvaid because Ms. Barnhart did not verify the
requirements and conditions of each job.

It has been held that the labor market survey need not cover the entire period of Clamant's
unemployment. The Employer may satisfy its burden of showing available aternate employment by
presenting evidence of jobs, which, athough no longer open when located, were available during the
time the Clamant was ableto work. See Tann, 841 F.2d at 543. Additiondly, there is no requirement
that the vocationd expert mugt actualy contact potentid employers to inquire whether they would hire
someone of the claimant’ s generd age, background, and disability, or convey information about job
openingsto the clamant. Ibid. The Employer only needs to take into consideration the specific
cgpabilities of the Clamant when identifying aternate employment. See Tartan Terminals Inc. v.
Puller, 175 F.3d 1016, 1999 W.L. 235894, at *3 (4" Cir. Apr. 22, 1999) (unpublished opinion).
The purpose of the vocationa expert’s survey isnot to find ajob for the claimant, but to see whether
suitable work is available for which the clamant could compete redigticaly. See Tann, above. |
conclude, therefore, that the Employer’s [abor market survey does not need to list available jobs for the
entire period of Clamant’s unemployment.

The Clamant argues that the Employer falled to establish suitable dternate employment
because the mgority of the jobs listed in the labor market survey were not in the Claimant’s loca
community. Claimant states that the employers located in the Norfolk and Virginia Beach areaare 40
miles away and are not considered within the local community of the Claimant. In order for jobsto
qudify as suitable dternate employment, they need to be reasonably avallable in the loca or
surrounding community. See Holder v. Texas Eastern Products Pipeline, Inc., 35 BRBS 23 (2001).
The Fourth Circuit has held that the rlevant labor market in which the exisence of a suitablejob is
avalable to the daimant isin the community in which [ghelives. See See, 36 F.3d at 381. Inthis
clam, Clamant testified that she resdesin Y orktown, Virginiaand worked for the. Employer in
Newport News, Virginia. The Employer islocated gpproximately 20 miles from Claimant’s home



address.® The Board has held, however, that jobs 65 and 200 miles away are not within the
geographical area, even if the employee took such jobs before hisinjury. Kilsby v. Diamond M.
Drilling Co., 6 BRBS 114, 117-119 (1977), aff'd sub nom. Diamond M. Drilling Co. v. Marshall,
577 F.2d 1003 (5th Cir. 1978). According to the Claimant, she was having trangportation difficulties
and was not able to follow up on al the job leads that were provided to her by Concentra. She stated
that she was able to follow up on those leads that were in the Newport News area. However, if those
leads were across the tunnel in the Norfolk, Virginia Beach or Chesapeake area, she was not able to
apply to those jobs because of her lack of trangportation. See Tr. at 18. Her Concentra rehabilitation
plan identified her labor market as Newport News, Williamsburg and Hampton. EX 2ddd. 1 find that
the jobs located in the Norfolk, Virginia Beach, or Chesgpeake area are not within the Claimant’ s local
community.

Notwithstanding the fact that some of the jobs contained in the |abor market survey are outside
of the Clamant’sloca community, the Employer has located &t least nineteen jobs that are within the
Claimant’ swork regtrictions and are located in Claimant’ s surrounding community. Having found that
the Employer’ s labor market survey need not provide alist of jobs that were available during the entire
period of Clamant’s unemployment, | now find that the jobsin the labor market survey that are within
the Clamant’s loca community satisfy the Employer’s burden, and the burden now shiftsto the
Claimant to show that she made a diligent search for such employment.

Diligent Search for Employment

Once the Employer has satisfied its burden, the Claimant then bears a complementary burden.
See Tann, 841 F.2d at 542; New Orleans (Gulfwide) Stevedoresv. Turner, 661 F.2d 1031, 1043
(5™ Cir. 1981). The Claimant may retain total disability benefits by rebutting the Employer’s showing
of suitable dternate employment. She must demondtrate that she diligently tried but was unable to
secure such employment. See Palombo v. Director, OWCP, 937 F.2d 70, 73 (2™ Cir. 1991). The
burden placed on the Claimant does not dter the statutory presumption of coverage, nor does it
displace the Employer’ sinitid burden of demongtrating job availability. See Trans-State Dredging v.
BRB, 731 F.2d 199, 202 (4™ Cir. 1984); Roger’s Terminal and Shipping Corp., 784 F.2d at 691.
The Claimant need not show that she attempted to get the identical jobs the Employer showed were
avaladle. She only needsto establish that she was reasonably diligent in attempting to secure ajob
“within the compass of employment opportunities shown by the Employer to be reasonably attainable
and avalladble” See Trans-Sate Dredging v. BRB, 731 F.2d at 202; Palombo, 937 F.2d at 74 (citing
New Orleans (Gulfwide) Stevedores v. Turner, 661 F.2d at 1043). Allowing the Claimant the
opportunity to prevall by showing she diligently sought but was unable to secure another job isin
accord with the remedia gods of the LHWCA. See Palombo, 937 F.2d at 73.

In this claim, the Employer argues that the Claimant did not make a diligent search for suitable

3Pursuant to the Federal Rules of Evidence, Rules 201 and 803(17), | take judicia notice of
http://Mmww.mapquest.com/directions.
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dternate employment because she did not follow up on dl the job leads that were provided to her,
limited her job search to jobs that payed above the minimum wage, and refused to return to her
previous waitressjob. Moreover, the Employer argues that the Claimant made minima effort in
vocationd rehabilitation, which is evidenced by her continued absences in the Job Club program and,
contrary to what she was taught, relied primarily on newspaper advertisements for job leads. On the
contrary, the Clamant states that she satisfied her burden of diligently searching for dternate
employment because she made efforts to atend the Job Club program and follow up on job leads when
trangportation was avalable to her. Moreover, the Clamant states that her effortsin finding ajob
ranged from newspaper advertisements, cold cals, participating in adult education classes and other
vocationd rehabilitation organizations. She identified 27 places of employment where she sought work
over the six month period between September 20, 1999, and March 23, 2000. CX 1 and 2.

| find thet the Claimant has made a diligent effort in finding suitable dternative employment
during her layoff period. The Employer, through its exhibits, identifies severd job leads that were
provided to the Clamant. See EX 2. According to the records from Concentra, the Claimant followed
up on some but not dl leads. EX 2k, 21. In particular, the Employer submitted six Job Search
Verification Forms, which identify whether the Claimant applied to particular jobs. See EX 2a, 2m, 2n,
2r, 2s, and 2t. Threeindicated that the Claimant applied or would be consdered for an interview, and
three indicated she did not gpply, or there was no record of her applying. Based on the record, | find
that the Claimant made a reasonable effort to follow up on the job leads provided by Concentra
Moreover, the Claimant need not show that she attempted to get the identical jobs the Employer
showed were avallable. She only needs to establish that she was reasonably diligent in attempting to
secure ajob “within the compass of employment opportunities shown by the Employer to be
reasonably attainable and avallable” See Palombo, 937 F.2d at 74. The Claimant utilized other
programsin aiding her search for dternate employment. According to the Claimant, she attended Adult
Education Classes at Warwick High School, attended counsdling sessions at Work Place Express and
gpecid programs sponsored by Tidewater Community Rehabilitation Center, made cold calsto various
employers, aswell as seeking assistance from Goodwill, the United Way, the Virginia Department of
Rehabilitative Services, and the Virginia Employment Commission. See Tr. at 16; CX 3.

The Employer dso argues that the Claimant made a minima effort in vocationa rehabilitation
because of her continued absencesin the Job Club program. Severd letters were mailed to the
Claimant notifying her that her absencesin the Job Club program may adversdly affect her ability in
procuring gainful employment. See EX 2. Notwithstanding those absences, | find that the Claimant
made a reasonable effort in vocationa rehabilitation. According to the Job Club Activity Reports, the
Claimant attended most of the Club sessions, including 15 out of 20 sessions by December 14, 1999.
See EX 2k, 21, 2r, 2ee, 2qq, 2zz. Clamant explained that she was not able to fully participate in the
Job Club program because during October 1999 through January 2000 she was having transportation
difficulties. The letters, submitted by the Employer, dl correspond with dates that the Claimant testified
as to having transportation difficulties. Ms. Barnhart dso testified that the Job Club records contained a
note from her supervisor indicating that the Claimant was going to have adeay in following up on the
job leads provided to her. See Tr. a 52. Additionaly, the letter dated November 23, 1999 indicates
that other arrangements were made in lieu of the Claimant’ s attendance & the Job Club program. See
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EX 2w. Although she did not atend the Job Club in January 2000, she did undergo evauation at the
Virginia Department of Rehabilitative Servicesthat month. CX 3. It iswell established that an
Adminidrative Law Judge is entitled to evauate the credibility of al witnesses and to draw hisor her
own inferences from the evidence. Wenciler v. American National Red Cross, 23 BRBS 408, 412
(1990). Inlight of the foregoing facts, | find that the Claimant’ s testimony of having transportation
difficultiesis credible and the Claimant made a reasonable effort to participate in the Job Club program.

Findly, the Employer argues that the Claimant’s search for aternate employment was not
diligent because she refused to return to her previous waitress job and limited her job search to those
jobsthat payed above aminimum wage. The Clamant testified that she quit her previous waitress job
because her legs could not handle the stress of the job and she was subjected to sexudlly harassing
behavior. See Tr. a 25 and 29. In determining the facts, the adjudicator operates under the statutory
policy of resolving dl doubtful fact questionsin favor of the injured employee. See Strachan Shipping
Co. v. Shea, 406 F.2d 521, 522 (5th Cir.) (per curiam), cert. denied, 395 U.S. 921 (1969).
Moreover, it has been held that ajob is not suitable dternate employment where the Claimant
performs thisjob under congderable pain and discomfort. See Newport News Shipbuilding &
Drydock Co. v. Wiggins, 2001 WL 1598094, * 3 (4" Cir. Dec. 14, 2001) (unpublished opinion). |
find that the Claimant’ s previous walitress job was not suitable dternate employment and her falure to
seek to return to that job does not mean she failed to show diligence in finding aternate employment.

Nor do | accept the Employer’s argument that the Claimant’ s efforts in finding aternate
employment were deficient because she focused on jobs that paid over aminimum wage. Thiscaseis
distinguishable from a recent case denying benefits to another claimant on the basis that he did not apply
to minimumwage jobs. See In the Matter of Swveeney v. Newport News Shipbuilding & Dry Dock
Co., 1999-L HC-2783, 1999-L HC-2784 (ALJ July 19, 2000).* In Sveeney, the ALJ noted that the
clamant did not conduct any job search and admitted knowing that were appropriate minimum wage
jobs available, but refused to consider them. Unlike Sweeney, the Claimant in this case conducted a
job search and attempted vocationd rehabilitation. The Clamant tetified that some of the jobs that she
goplied for did pay aminimum wage. See Tr. at 24.

Concluson

| find that the Claimant has established a prima facie case of totd disability. | dso find that the
Employer has established that suitable dternate employment was available to the Clamant during the
time of her layoff. However, the Claimant has demondrated that she made a diligent effort to find
suitable dternate employment, and her efforts were unsuccessful until March 23, 2000 when she found
such employment. Sheis entitled to compensation for temporary total disability for the period from
September 1, 1999, to March 23, 2000, at the rate of $415.06 per week in accordance with the
dipulation of the parties.

“This decision is published on the Department of Labor’s website at www.odj.dol.gov.
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Claimant is entitled to interest on any accrued unpaid compensation benefits. Watkins v.
Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556, 559 (1978), aff'd in part, rev'd in
part sub nom., Newport News Shipbuilding & Dry Dock Company v. Director, OWCP, 594 F.2d
986, 987 (4th Cir. 1979). Interest is mandatory and cannot be waived in contested cases. Byrumv.
Newport News Shipbuilding & Dry Dock Co., 14 BRBS 833, 837 (1982); MacDonald v. Sun
Shipbuilding & Dry Dock Co., 10 BRBS 734, 735 (1978). The rate should be determined in
accordance with the rate employed by the U.S. district courts under 28 U.S.C. 81961. Grant v.
Portland Stevedoring Co., 16 BRBS 267 (1984). The appropriate rate shall be determined as of the
filing date of this Decison and Order with the Didtrict Director.

ATTORNEY FEES

Section 28 of the Act, 33 U.S.C. § 928, and 20 C.F.R. § 702.123 provide for an award of
atorney feeswhen aclamant utilizing counsd is successful in pursuing her dlam. Clamant’ s attorney
has not yet filed an application for attorney’sfees. Clamant’satorney is hereby alowed thirty days
(30) daysto file an itemized gpplication for fees. A service sheet showing that service has been made
upon al parties, including the Claimant, must accompany the application. The parties have ten (10)
days following sarvice of the gpplication within which to file any objections. The Act prohibitsthe
charging of afeein the absence of an gpproved application.

ORDER

It is hereby ORDERED:

1. The Employer shdl pay temporary tota disability compensation to the Claimant in the
amount of $415.06 per week for the period from September 10, 1999, to March 23, 2000, plus
interest. The Didtrict Director shadl caculate the dollar amounts for compensation and interest.

2. Clamant’s atorney shdl file an itemized gpplication for fees for services before the

Adminigrative Law Judge within 30 days of the date of this order; the parties shdl have 10 days
thereafter to respond.

A
ALICE M. CRAFT
Adminigrative Law Judge
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